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EXECUTIVE SUMMARY

Safe and efficient rail serviceisvital for the member companies of the
American Chemistry Council (“the Council”). In fact, a strong and healthy railroad
industry iscritical to the success and competitiveness of the chemical industry. That is
why we strongly support the efforts of this committee and this Congressto providethe
necessary federal resourcesto improvethe nation’srail infrastructure.  Competition
between railroads, however, isjust ascritical, and the lack of competitiverail service
options has a serious and detrimental affect on the chemical industry’s ability to
competein a global marketplace.

The business of chemistry issecond only to the nation’selectric utilitiesin
terms of its dependence on railroads and the size of itsrail freight bill. Chemicalsand
plastics annually account for $5 billion in rail service provider revenues paid to
transport 150 million tons of rail freight into virtually every sector of the American
economy, Canada, Mexico and to various U.S. portsfor export worldwide.

Nearly two-thirds (63%) of our industry’srail-served production facilitiesare
captiveto onerailroad and lack competitive price quotations and service options. At
captive sites, freight rates are 15% to 60% higher than freight rates at competitively
served facilities, and decisions by the Surface Transportation Board (“STB”) have
essentially removed any incentive for railroadsto respond to customer service
concerns. Captivity similarly impacts solely served customer freight destinations. To
make matterswor se, the processes established by STB to protect captiverail shippers
have proven to beinadequate. Such monopolistic behavior would not, and isnot,
tolerated in any other industry, and should not be tolerablein the freight rail industry.
It smply runs counter to the principles of a free-market economy.

Only Congress can resolve the problems faced by rail shipperswho lack
competitive service, and the chemical industry urgently requestsyour help.

Merger s approved by STB have left the only two major carriersin the East
and two in theWest. Dueto captivity, however, even the existence of more than one
railroad in aregion does not provide competition. It isclear, therefore, that the process
by which rail mergersarereviewed and approved must be enhanced to safeguard
against further erosion of competition between rail carriers.

On top of the diminished competition from merger approvals, certain other
regulatory decisions have frustrated measures wisely enacted by Congressto correct
competitive imbalances. These decisionsimpact important aspects of therail
indugry’srelationswith its customer s and must be examined. For example:



The STB has essentially precluded captive shippersfrom having their cars
“switched’ to other carriersat interchange pointsin terminal areas.

The STB’s “bottleneck” doctrine effectively blocks competition even where two
railroads could each provide service over a portion of alonger route.

The exclusive forum to determine“ratereasonableness’ isfraught with
adminigtrative and regulatory barriersthat paralyze the process and deprive
captiverail customers of the protection afforded by statute.

In conclusion, because the business of chemistry depends so heavily on
railroads, we urge the Senate to promote the long-term health of the nation’srailroads.
We support improvementsin our rail infrastructure. Equally important — as envisioned
in the Stagger s Rail Act of 1980 —we must allow free-market forcesto operatein a
truly competitive manner in therailroad industry.



STATEMENT

Good morning, Mr. Chairman and members of the Surface Transportation and
Merchant Marine Subcommittee. My nameis Charles E. Plaiz and | am the President of Basdll
North Americalnc. (“Basdll”). My business addressis 2801 Centerville Road, Wilmington,
Delaware 19808-1609. | serve on the Board of Directors of the American Chemistry Council
(“the Council”) and | am representing the Council here today.

Asyou know, Mr. Chairman, Basdll is a proud corporate citizen of Louisana, with
production facilities in Lake Charles and Taft. | am pleased that Mr. Dan Borne, who isthe
president of the Louisana Chemica Association, is accompanying me today.

Basall also produces or compounds plagtics at facilities in Bayport, Texas, and Jackson,
Tennessee.

[llustrating our company’ s dependence on rail transportation is the fact that 100% of the
polymer resins we produce at Lake Charles and Bayport are loaded directly into railroad
hopper cars. These operations account for the vast mgjority of our U.S. production. Rail isthe
preferred mode for shipping our product. Truck trangportation is not aviable dternative. To
meet the needs of our customers around the country, Basdll has invested in afleet of more than
4,000 hopper cars. Please note that Basall’ s entire fleet of hopper cars, which hasa
replacement va ue exceeding $260 million, is not supplied by therailroads. Instead, like many
other rail shippers, Basdl must provide its own specidized equipment by purchasing and/or
leasing ralcars.

The American Chemistry Council represents the leading companies engaged in the
business of chemigtry. Council members apply the science of chemidry to make innovetive
products and services that make people's lives better, hedthier and safer. Chemicdsare
essentid to the production of virtudly every product that consumers use — computers,
medicines, automobiles, cdll phones, fabrics, etc. The Council is committed to improved
environmental, hedlth and safety performance through Responsible CareO, common sense
advocacy designed to address mgjor public policy issues, and hedth and environmenta
research and product testing. The business of chemistry is a $450 billion enterprise and akey
element of the nation's economy. It isthe nation's largest exporter, accounting for ten cents out
of every dallar in U.S. exports. Chemistry companies invest more in research and devel opment
than any other business sector.

Safe and efficient rail serviceis crucid for the Council’ s member companies. For the
rallroads, as with every industry, competition is the key to performance. The business of
chemigtry is second only to the nation’ s dectric utilities in terms of its dependence on the U.S.
rallroad sysem and the Sze of itsrail freght bill. Chemicadsand plastics annualy account for
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150 million tons of rail traffic, which provides the railroad industry with $5 billion in freight
revenues.

On behdf of Basdll and the Council, | appreciate the opportunity to address severa
important issues regarding the relationship between the railroads and their customers. Because
Federd law governsthis relationship, the Council gppreciates the Subcommitteg’ s examination
of the difficulties that “captive” rall cusomersface on adaily bass. Itisunfortunatethat in a
number of industries there are rail-dependent companies whose business is essentidly captive to
—or, if youwill, monopolized by —their rall carriers. Basdll is one of those companies. Today |
have brought with me a number of |etters from other companies engaged in the business of
chemigtry. Those letters are attached to this statement and | request that the Subcommittee
include this correspondence in its hearing records.

Over the past severd years the Council — on behdf of its members — has become
increasingly concerned about the lack of direct head-to-head competition between railroads.
(When two railroads compete against each other for business at a pecific shipping or receiving
location, it is sometimes called “rail-to-rail” competition.) But in actudity rail-to-rail competition
occurstoo rarely. For the Council’s membership as awhole, 63% of dl rail-served chemica
plantsin the United States are restricted to service by asinglerailroad. In other words, when it
comesto rail transportation, nearly two-thirds of our industry is*“captive” and therefore has no
opportunity to obtain competitive price quotations and service options. The Council’ s member
companies reported that their freight rates are much higher (ranging from 15% to 60% more)
where one railroad has a monopoly over the shipper’ straffic than where there is competition
between railroads. Nor isit surprisng that the Council’s membersfind rail carriersto be less
responsive to customer service concerns a the many plant locations that do not have rail-to-rail
competition. Infact, in our free-market economy, competition is what drives consgstent and
relidble service in any indudtry.

| am here today because thislack of competitive rail service is damaging to the business
of chemistry and increases codts to the American public. Infact, a Basdll, rail transportation is
our second largest cost (after feedstocks). The chemica industry’ s customers participate in
virtudly every sector of the U.S. economy — including motor vehicles, pharmaceuticas,
computers, packaging, agriculture, and water trestment. We are under constant competitive
pressure to supply them with our products on a cost-effective and timely basis. Moreover, as
the nation' s largest exporting industry, the business of chemistry dso had to arrange for the
movement of more than $80 billion worth of exports last year. Competing in export markets
often requiresrail service, ether to reach customersin Canada and Mexico or to move
products efficiently to various U.S. ports.

| have underscored the importance of rail service to the business of chemidtry. | would
now like to explain the impact of the lack of competition between railroads at so many specific
locations. Some shippers face captivity where their traffic is picked up by the railroad (e.g.,
chemica plant, cod mine, grain devator). For others, one railroad has a monopoly hold on the
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ddlivery point (chemica customer, electric power plant, grain processor). In many casesa
specific raill movement is captive a both its origin and its destination. Even if only one end of the
rall movement lacks an dternative ral service provider, competition will be affected. For
example, Basdll' s production site is served by more than one railroad in Lake Charles. But if a
particular shipment is to be delivered to one of our customers at a point that is captive to one of
those railroads, in virtualy no case can another railroad bid for that traffic.

Inthisregard, it isimportant to note that a captive shipper’ s difficulties are not aleviated
if another of its own facilitiesis served by two competing railroads. Nor does the fact that some
shippers use trucks or barges to move certain chemica products, for which those modes of
trangportation are feasble, somehow offset captivity for other rail-dependent shippers. To the
contrary, as| will explain with reference to Basdll’ s operations, a company with a captive
production facility can even lose the benefits of the competition that exists elsewhere.

Basdl isnot captive a Lake Charles. But one of therailroads at that location does
have a monopoly on rail service a Basdll’ s Bayport, Texas, facility. That raillroad usesits
market power to obtain leverage over our Lake Charlestraffic. Because of this Stuation, Basdl
and three other shippers have joined with another railroad to create competition in Bayport.
We have gpplied to STB for permission to build and operate San Jacinto Rail Limited, a
partnership whose misson is to introduce and provide competitively priced rail-service options
that are sengtive to public safety and the environment. (That gpplication is pending.) Although
my company would prefer to invest in plagtic resin production facilities rather than rall assets,
current regulatory policies compel usto do so.

Let us begin by recognizing that such unbalanced competitive conditions were not
envisoned when Congress passed the Staggers Rail Act of 1980. Indeed, that landmark
legidation siruck a careful balance between the needs of the railroads and the interests their
customers. On paper, the law retains that balance. But two decades of regulatory decisions,
fird by STB’s predecessor agency (the Interstate Commerce Commission) and subsequently by
STB itsdf, have saverdly tilted the scales.

The Council is acutely aware that STB’ s exclusive authority to review rall industry
mergers has eft this country with so few railroads that there are now only two mgor railroadsin
the East and two inthe West. As| noted earlier, the redity isthat nearly two-thirds of dl rail-
served chemical production facilities have no competing rail service, even when another railroad
has tracks within afew miles — or even closer. If the trend continues, the next round of rail
mergerswill dmog certainly trigger successve transactions, resulting in an industry with only
two mgor raillroadsin North America. With its members dready subject to monopoly
conditions a so many of their rail-served production facilities, the Council anticipates that the
“ral merger end-game” will result in an even greeter leve of concentration and therefore even
fewer aternatives for captive shippers.

|dedlly, the next-and-likely-fina round of rail mergers should be reviewed from an



antitrust perspective. The Council therefore urges the Senate to eevate the involvement of the
U.S. Department of Justice in the approva of rail mergers, and to make thet change before
further mergers are announced. Given the extreme concentration that aready exigsin therall
industry and the market power that railroads exert over individua captive shippers, it would
certainly be gppropriate to give more authority to an agency with a more baanced view of
competition.

Turning from merger policy, | would like to comment on STB'’ s governance of the on-
going relationships between railroads and their customers. Thisisnot anew topic. Infact, the
laws that established STB recognize that there will inevitably be some captive rall freight
customers. For that reason, Congress provided severa methods to correct competitive
imbalances. However, over two decades since passage of the Staggers Act, a series of
agency-imposed policies have greatly weakened such provisons. Allow me to touch on just
three important examples:

Termina Access. Some captive shipper facilities are located in “termina areas,” where two
or more separate railroads maintain tracks and interchange traffic. The law (in this case,
49 U.S.C. Section 11102) permits a customer that islocated in atermind areabut is
captive to Railroad A to seek STB’s approvd to arrange for Railroad B to provide
competitive long-haul service. One way to accomplishthisisfor the captive shipper’s
freight carsto be “switched” by Railroad A (the monopoly carrier) to Railroad B (the
other carrier with facilitiesin that termind ared). Railroads regularly switch carswithin
terminal areas, but they oppose the use of switching as a pro-competitive dternative for
captive shippers. STB, following the precedent set in the Interstate Commerce
Commission' s “Midtec Paper Corp.” decison in 1986, has never granted captive
shippers the type of compstitive service that is clearly contemplated in this existing
datutory remedy.

Bottleneck Rates. Another form of rdlief that has been denied involves what are known as
“bottleneck” stuations. Captive shippers have asked Railroad C, the exclusive service
provider on the monopolized portion of arail route, to quote arate for that specific
portion only. The shipper’s objective is to benefit from the competition that exists
between Railroad C and Railroad D over the remaining — competitive — portion of the
complete movement from origin to destination. Severd years ago, STB examined this
matter in aseries of “bottleneck” cases. (The bottleneck is the monopolized portion of
the route, which may be asmdl fraction of the tota distance) While nothing in the
datute explicitly prevents STB from requiring Railroad C to offer arate for its
bottleneck portion of a movement, the agency has consistently refused to do so.
(STB’sonly exception isto require Rallroad C to provide a bottleneck rate in the
virtudly non-existent situetion where the captive shipper has previoudy signed arall
service contract with Railroad D covering the remaining competitive portion of the
movement.) Again regulators interpreted the law in away that denies captive shippers
another form of competition.




STB “Rate Reasonableness’ Procedures. Findly, the law establishes STB as the exclusive
forum to resolve commercid issues arisng intheral indugry. Thisincdudes STB's
authorization to adjudicate the “reasonableness’ of rates paid by captiverall cusomers.
(See 49 U.S.C. Chapter 107.) A shipper must first clear a series of evidentiary hurdles
to demondrate that it istruly captive (thisis known in the Statute and regulations as
finding that the railroad has “market dominance’ for that shipper’ srall traffic). Then

STB isto decide the maximum reasonable rate that the captive shipper must pay to the
market-dominant railroad. In redlity, however, this processis vadtly different than one
would expect, as shown in a 1999 study by the Generd Accounting Office (“GAQ”).
STB’s process actudly deters shippers from using the only forum provided by
Congress. GAO surveyed shippers of grain, cod, chemicas and plastics. Among the
barriersidentified by GAO were: STB’sfiling fee (raised to $61,400 as of April 8,
2002); the additiona costs of lawyers and consultants; the complexity of STB’'s
procedures; the fear of reprisa by therailroad; etc. Perhaps most telling is that 69% of
the shippers surveyed by GAO believed that “STB will most likdly decide on behdf of
therallroads, so it is not worth our effort to file acomplaint.” (“Railroad Regulation:
Current I1ssues Associated with the Rate Review Process,” GAO/RCED-99-46, pages
47-51).

Basdll ships approximately 14,000 carloads of plastic pellets per year. | can state that
none of these three approaches — neither termina access, nor bottleneck rates, nor STB “rate
reasonableness’ procedure — provide Basdl with any opportunity to offset the effects of rall
captivity. But in Canada, where my company aso produces plagtic resins and faces smilar
transportation circumstances, there are meaningful ways for captive shippers to negotiate with
their rail service providerson amore level bass. While the Council stands ready to provide
examples if the Subcommittee isinterested, dl | need to say today isthat Canada— whichisa
two-railroad country — provides fair and workable mechanisms that address each of the three
eementsthat | have just described.

In conclusion, the American Chemistry Council thanks the Surface Transportation and
Merchant Marine Subcommittee for the opportunity to participate in today’ s hearing. Because
our members depend so heavily on the railroads, we urge the Senate to pass legidation that
would promote the long-term health of the nation' s railroads — as envisoned in the Staggers Rall
Act of 1980 — by dlowing free-market forcesto operate in atruly competitive manner.

The business of chemistry needs and supports astrong rail industry. In our view, the
nation srail infrastructure needs to be upgraded to carry our products and those of other critical
sectors of the economy. We aso gpplaud Senators who have dready introduced or co-
sponsored pro-competitive rall legidation. We look forward to working with othersin
Congress to re-establish the appropriate balance on the issue of rail-to-rall competition. Findly,
we strongly and urgently request that this Committee address rail competition by darifying
STB’srole through legidation as soon as possible.
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Thank you for your interest and attention. | would be glad to answer any questions.



